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MARKET TREND: The U.S. Department of Labor 

(“DOL”) continues to put pressure on plan 

administrators to ensure that plan participants and 

beneficiaries, on a regular and periodic basis, are 

made aware of their rights and responsibilities with 

respect to the investment of assets held in, or 

contributed to, their accounts and are provided with 

sufficient information regarding the plan, including 

its fees, expenses, and designated investment 

alternatives, to make informed decisions with 

respect to the management of their individual 

accounts.  

 

SYNOPSIS: The DOL has issued final retirement 

plan fee disclosure regulations for individual 

account plans requiring that plan administrators 

comply with certain disclosure requirements by no 

later than August 30, 2012 in order to satisfy the 

general fiduciary requirements under ERISA 

Section 404.  

 

TAKE AWAYS: These are more extensive disclosure 

requirements and will require significant input 

from service providers. We recommend that plan 

administrators begin gathering this information as 

soon as possible, since service providers may be 

overwhelmed by information requests as the August 

30, 2012 deadline nears. A plan administrator that 

fails to comply with the disclosure regulations will 

fail to satisfy the general fiduciary requirements 

under ERISA Section 404 and could face personal 

liability for civil penalties due to a breach of 

fiduciary duty and lawsuits from plan participants 

and beneficiaries.  

 



 

Overview 

The investment of plan assets under a plan that is subject to 

ERISA is a fiduciary act governed by the fiduciary standards 

in ERISA Sections 404(a)(1)(A) and (B), which require plan 

fiduciaries to act prudently and solely in the interest of the 

plan's participants and beneficiaries. When a plan assigns 

investment responsibilities to the plan's participants and 

beneficiaries, it is the DOL’s view that plan fiduciaries must 

take steps to ensure that participants and beneficiaries are 

made aware of their rights and responsibilities with respect to 

managing their individual plan accounts and are provided 

sufficient information regarding the plan, including its fees, 

expenses, and designated investment alternatives, to make 

informed decisions about the management of their individual 

accounts.  

 

Final regulations issued by the DOL (the “Final 

Regulations”), require uniform, basic disclosures for such 

participants and beneficiaries, without regard to whether the 

plan in which they participate is intended to qualify for 

certain protections under ERISA Section 404(c). Under 

ERISA Section 404(c), plan fiduciaries generally are not 

responsible for investment decisions made by the plan 

participants if certain requirements are met (including the 

disclosure of certain information now more broadly required 

under the Final Regulations). In addition, the Final 

Regulations require participants and beneficiaries to be 

provided investment-related information in a form that 

encourages and facilitates a comparative review among a 

plan's investment alternatives. 

 

1. Which Plans are Subject to the Disclosure Rules? 

 

The disclosure rules in the Final Regulations (“disclosure 

rules” or “rules”) generally apply to all participant-directed 

individual account plans that are subject to ERISA. The rules 

do not apply, however, to individual retirement accounts or 

individual retirement annuities described in Sections 408(k) 

(i.e., simplified employee pension plans) or 408(p) (i.e., 

simplified retirement accounts) of the Internal Revenue Code 

(the “Code”). The rules do apply to Code Section 403(b) 

plans if they are subject to ERISA, although the DOL has 

indicated that it will not take enforcement action with respect 

to Code Section 403(b) plans that meet certain requirements.  

 

2. Who Must Comply with the Disclosure Rules? 



 

The plan administrator, as defined under ERISA Section 

3(16), must comply with these rules.  

 

3. Who Must Receive the Disclosures? 

 

Plan administrators must make disclosures (i) to all 

employees that are eligible to participate under the terms of 

the plan, without regard to whether the participant has 

actually become enrolled in the plan, and (ii) to beneficiaries 

that have the right to direct the investment of assets held in, 

or contributed to, their accounts (e.g., due to a participant’s 

death or pursuant to a domestic relations order).  

 

4. What Information Must be Disclosed and When?  

By the date on which a participant or beneficiary can first 

direct his or her investments and at least annually thereafter, 

the plan administrator or its designee must disclose the 

following: 

 

● General Plan Related Information: An explanation of the 

circumstances under which investment instructions may be 

given, a description of plan provisions relating to the exercise 

of voting, tender, and similar rights appurtenant to an 

investment in a designated investment alternative, 

identification of any designated investment alternatives and 

any designated investment managers, and a description of any 

“brokerage windows,” “self-directed brokerage accounts,” or 

similar plan arrangements. 

 

● Administrative Expenses: An explanation of any fees and 

expenses for general plan administrative services (e.g., legal, 

accounting, recordkeeping), which may be charged against 

individual accounts and are not reflected in the total annual 

operating expenses of any designated investment alternative, 

as well as the basis on which such charges will be allocated 

(e.g., pro rata, per capita) to, or affect the balance of, each 

individual account. 

 

● Individual Expenses: An explanation of any fees and 

expenses that may be charged against an individual account 

on an individual, rather than on a plan-wide, basis (e.g., fees 

attendant to processing plan loans or qualified domestic 

relations orders, fees for investment advice, fees for brokerage 

windows, commissions, front- or back-end loads or sales 

charges, redemption fees, transfer fees and similar expenses, 



and optional rider charges in annuity contracts) and which 

are not reflected in the total annual operating expenses of any 

designated investment alternative.  

 

● Investment-Related Information: The following investment-

related information disclosures, which generally apply to 

“designated investment alternatives” that are defined to 

include any investment alternative designated by the plan into 

which participants and beneficiaries may direct the 

investment of assets held in, or contributed to, their 

individual accounts, other than “brokerage windows”, “self-

directed brokerage accounts”, or similar plan arrangements 

(but see Q&A 5 regarding the circumstances under which the 

investment-related information disclosures may apply to non-

designated investment alternatives). 

a. Identifying Information: The name of each 

designated investment alternative and the investment 

type or category (e.g., money market fund, balanced 

fund (stocks and bonds), large-cap stock fund, 

employer stock fund, employer securities). 

 

b. Performance Data: For designated investment 

alternatives without fixed returns, the average annual 

total return of the investment for 1, 5, and 10-calendar 

year periods (or for the life of the alternative, if 

shorter), the returns of an appropriate broad-based 

securities market index of the same periods for 

benchmarking purposes, as well as a statement 

indicating that an investment's past performance is not 

necessarily an indication of how the investment will 

perform in the future. For designated investment 

alternatives with fixed returns, both the fixed or stated 

annual rate of return and the term of the investment.  

 

c. Fee and Expense Information: For each designated 

investment alternative, the amount and a description 

of each shareholder-type fee and a description of any 

restriction or limitation that may be applicable to a 

purchase, transfer, or withdrawal of the investment. In 

addition, for designated investment alternatives 

without fixed returns only, the total annual operating 

expenses of the investment, and statements that 

indicate that fees and expenses are only one of several 

factors that participants and beneficiaries should 

consider when making investment decisions, that the 

cumulative effect of fees and expenses can 



substantially reduce the growth of a participant's or 

beneficiary's retirement account, and that participants 

and beneficiaries can visit the Employee Benefit 

Security Administration's Web site for an example 

demonstrating the long-term effect of fees and 

expenses.  

In addition to the foregoing disclosures, on at least a quarterly 

basis, plan administrators must provide to participants and 

beneficiaries the amount of fees and expenses that were 

actually charged during the preceding quarter to the 

participant’s or beneficiary’s account, a description of the 

services to which the charges relate, and, if applicable, an 

explanation that some of the plan's administrative expenses 

for the preceding quarter were paid from the total annual 

operating expenses of one or more of the plan's designated 

investment alternatives.  

 

5. When Do the Investment-Related Information 

Disclosures Apply To Non-Designated Investment 

Alternatives?  

 

In Field Assistance Bulletin No. 2012-02, the DOL indicated 

that if, through a brokerage window or similar arrangement, 

non-designated investment alternatives available under a plan 

are selected by significant numbers of participants and 

beneficiaries, an affirmative obligation arises on the part of 

the plan administrator to examine those alternatives and 

determine whether one or more of them should be treated as 

designated investment alternatives for which investment 

related information must be disclosed under the Final 

Regulation. 

Pending further guidance in this area, when a platform holds 

more than 25 investment alternatives, the DOL, as a matter of 

enforcement policy, will not require that all of the investment 

alternatives be treated, for purposes of the Final Regulation, 

as designated investment alternatives if the plan 

administrator (i) makes the required disclosures for at least 

three of the investment alternatives on the platform that 

collectively meet the "broad range" requirements in the 

ERISA 404(c) regulation; and (ii) makes the required 

disclosures with respect to all other investment alternatives 

on the platform in which at least five participants and 

beneficiaries, or, in the case of a plan with more than 500 

participants and beneficiaries, at least one percent of all 

participants and beneficiaries, are invested on a date that is 



not more than 90 days preceding each annual disclosure. 

The foregoing position taken by the DOL took most of the 

industry by surprise, and many industry leaders have raised 

concerns about the burdens that it would impose upon the 

administrators of plans that offer brokerage windows or 

similar arrangements. Plan administrators should monitor 

how the DOL responds to this industry reaction. 

6. What Are the Disclosure Requirements Applicable 

To Annuity Options? 

 

If the plan offers an annuity option, in lieu of the investment-

related information described above, the plan administrator 

must provide with respect to each annuity option, (i) 

identifying information of the option, including the option’s 

objectives and goals, (ii) the benefits and factors that 

determine the price of the guaranteed payments, (iii) the 

restrictions and limitations to withdraw or transfer amounts 

allocated to the option, (iv) any fees that would reduce the 

value of amounts allocated by participants or beneficiaries to 

the option, and (v) a statement that guarantees of an 

insurance company are subject to its long-term financial 

strength and claims-paying ability. For this purpose, an 

annuity option is defined to mean a designated investment 

alternative that is a contract, fund, or product that permits 

participants or beneficiaries to allocate contributions toward 

the current purchase of a stream of retirement income 

payments guaranteed by an insurance company. 

 

7. What Are the Disclosure Requirements Applicable 

to Employer Securities? 

 

The Final Regulations exempt designated investment 

alternatives designed to invest in employer securities from 

several of the supplemental disclosures that must be provided 

to participants and beneficiaries through an Internet Web site 

address (discussed under Q&A 9 below) and certain aspects of 

the fee and expense disclosure rules described in Q&A 4 

above. In addition, the Final Regulations modify the 

disclosure rules applicable to the designated investment 

alternative’s performance data, described above.  

 

8. Is There a Required Format for the Disclosures? 

 

Yes. The disclosures relating to general plan information and 

individual and administrative plan expenses may be provided 



to participants and beneficiaries as part of the plan’s 

summary plan description. The fee and expenses information 

that must be provided to participants and beneficiaries on at 

least a quarterly basis may be included as part of a pension 

benefit statement. The disclosure of investment-related 

information must be provided in a chart or similar format that 

is designed to facilitate a comparison of such information for 

each designated investment alternative under the plan. The 

DOL issued a model comparative chart with the Final 

Regulations that may be used for this purpose, a copy of 

which is attached hereto. 

 

9. What is the Internet Web Site Disclosure 

Requirement? 

 

The Final Regulations require that an Internet Web site be 

made available to provide participants and beneficiaries with 

supplemental information with respect to the designated 

investment alternatives under the plan, including (i) the name 

of the issuer, (ii) the alternative’s objectives or goals, principal 

strategies and risks, and portfolio turnover rate, and (iii) the 

alternative’s fees and expenses and performance data 

described in Q&A 4 above. The Internet Web site also must 

provide similar information relating to the annuity and fixed-

return investment options, including the following 

information with respect to each annuity option: (i) the name 

of the issuer, (ii) the option’s objectives or goals, (iii) the 

option’s distribution alternatives/guaranteed income 

payments, including any limitations on the right of a 

participant or beneficiary to receive such payments, (iv) a 

description of costs and/or other factors taken into account in 

determining the price of benefits under an option’s 

distribution alternatives/guaranteed income payments, (v) a 

description of any limitations on the right of a participant or 

beneficiary to withdraw or transfer amounts allocated to the 

option and any fees or charges applicable to a withdrawal or 

transfer, and (vi) a description of any fees that will reduce the 

value of amounts allocated by participants and beneficiaries 

to the option.  

 

10. What is the Glossary Requirement? 

 

Plan administrators must provide a general glossary of terms 

to assist participants and beneficiaries in understanding the 

designated investment alternatives, on an Internet Web site 

address that is sufficiently specific to provide access to such a 

glossary, along with a general explanation of the purpose of 



the address.  

 

11. When Must the Initial Disclosures Be Made? 

 

The initial disclosures must be made by August 30, 

2012. The initial quarterly disclosures for fees and 

expenses incurred from July through September must be 

made by November 14, 2012.  

 

12. Are There Ongoing Disclosure Requirements? 

 

Generally, if there is a change in the general plan information 

or the individual or plan administration expenses previously 

disclosed, plan administrators must provide a description of 

such change at least 30 days, but not more than 90 days, in 

advance of the effective date of such change. In addition, plan 

administrators must furnish to each investing participant or 

beneficiary, subsequent to an investment in a designated 

investment alternative, any materials provided to the plan 

relating to the exercise of voting, tender, and similar rights 

appurtenant to the investment, to the extent that such rights 

are passed through to such participant or beneficiary under 

the terms of the plan. 

 

13. Can a Plan Administrator Avoid Liability for 

Disclosing Inaccurate or Incomplete Information? 

 

Yes, a plan administrator will not be liable for the 

completeness and accuracy of information used to satisfy the 

disclosure rules when the plan administrator reasonably and 

in good faith relies on information received from or provided 

by a plan service provider or the issuer of a designated 

investment alternative.  

 

Next Steps 

 

Plan administrators should immediately contact plan service 

providers to determine whether and how they intend to 

comply with the initial disclosure rules and participant 

disclosures by August 30, 2012 and the periodic disclosures 

thereafter.  

  

1 Specifically, if the administrator of the 403(b) plan reasonably determines that 

compliance would be impracticable or impossible, the employer ceased to have any 

obligation to make contributions thereunder before January 1, 2009, and the employee 

is fully vested and can enforce all the rights under the contract without employer 

involvement.  



 

2 29 CFR § 2550.404c-1(b)(3)(i)(B). 
 

In order to comply with requirements imposed by 

the IRS which may apply to the Washington Report 

as distributed or as re-circulated by our members, 

please be advised of the following: 

 

THE ABOVE ADVICE WAS NOT INTENDED OR 

WRITTEN TO BE USED, AND IT CANNOT BE USED, 

BY YOU FOR THE PURPOSES OF AVOIDING ANY 

PENALTY THAT MAY BE IMPOSED BY THE 

INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also 

considered to be a “marketed opinion” within the 

meaning of the IRS guidance, then, as required by 

the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO 

SUPPORT THE PROMOTIONS OR MARKETING OF 

THE TRANSACTIONS OR MATTERS ADDRESSED BY 

THE WRITTEN ADVICE, AND, BASED ON THE 

PARTICULAR CIRCUMSTANCES, YOU SHOULD 

SEEK ADVICE FROM AN INDEPENDENT TAX 

ADVISOR.   
   

  

 


